Estate Tax Exposure for
Non-U.S. Citizens
Flowchart
Is the non-U.S. citizen a resident or
nonresident of the United States?2

Resident Alien

Nonresident Alien (NRA)

Is the surviving spouse of the
resident alien a U.S. citizen?

(For examples of U.S. situs rules, please see below.)

Yes

No

Unlimited marital deduction
is available to U.S. citizen
surviving spouse; therefore,
estate tax liability may be
deferred until death of the
survivor.

1. U.S. unlimited marital
deduction not available
unless resident alien’s
estate passes to a
“qualified domestic trust”
(QDOT). [IRC §§ 2056(d)
(1)(A), 2056(d)(2)(A)]
2. An annual gift tax
exclusion of $143,000
for 2013 [Rev. Proc.
2012-41, Sec. 3.19(2)]
is allowed for present
interest gifts to a nonU.S. citizen spouse who
would have qualified for
the marital deduction
if he/she were a U.S.
citizen. [IRC § 2523(i)(2)]

Does the individual own U.S. situs property?

Yes

1. N
 RA will be subject
to U.S. estate tax for
property deemed to
be U.S. situs property.
[IRC § 2103]

No

Generally, NRA will not be
subject to U.S. estate taxes.

2. N
 RA is entitled to
a unified credit of
$13,000.3 [IRC §§ 2102(c)
(1), 2102(c)(2)]

1

 lease note that this chart reflects general treatment based on U.S. federal estate and income tax laws. The definition of a resident for income
P
tax purposes is different than the definition for estate tax purposes. Please consult with and rely on a qualified tax advisor in all tax matters.
A valid tax treaty between the U.S. and the nation of which the individual is a citizen or resident may modify or completely alter the rules set
forth in this flow chart. Currently, the following countries have treaties related to taxes imposed by reason of death: Australia, Austria, Canada,
Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, the Netherlands, South Africa, Switzerland and the United Kingdom.

2

 person is a U.S. resident for estate tax purposes if, at the time of his/her death, he/she is domiciled in the U.S. A person’s domicile is
A
determined by examining the intent of the person. If a person lives in the U.S., even for a brief period, and has “no definite present intention” of
leaving, he/she will be deemed to have acquired a domicile in the U.S. Treas. [Reg. § 25.2501-1(b)]

3

Please note that this credit applies against the tax. As a result, the NRA can effectively shelter approximately $60,000 of otherwise taxable assets.
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Examples of U.S. Property Situs Rules, IRC §§ 2103–2105

Annuity Contract

Annuity contract issued
by U.S. insurer is U.S.
situs property. [Treas.
Reg. § 20.2104-1(a)(4)]

Life Insurance
Death Benefits

Amounts received as
insurance on the life
of the NRA are not
U.S. situs property
and are not included in
decedent’s gross estate.4
[IRC § 2105(a), Treas.
Reg. § 20.2105-1(g)]

Stocks

Trust Interest

Shares of a U.S. corporation are deemed U.S.
situs property, regardless
of the actual location
of the certificates.5
[IRC § 2104(a)]

Generally, if NRA’s
beneficial interest in a
trust does not terminate
at his/her death, situs is
determined by the situs
of each asset held by the
trust.6 See Comm’r v.
Nevius, 76 F.2d 109 (2d
Cir.), rev’g 30 BTA 70, cert.
denied, 296 US 591 (1935).

4

T he regulations limit this exemption to amounts received as insurance on decedent’s life. Situs for purposes of cash surrender value in a policy
owned by decedent on the life of another will be determined based on the location of the policy issuer. [Sec. 2104(c)]

5

 nder most estate tax treaties, the situs of corporate stock is determined by the domicile of the decedent, regardless of where the corporation is
U
organized.

6

If the NRA dies holding a general power of appointment in a trust created by another, trust assets subject to that power that are U.S. situs property
are also likely to be included in the NRA’s estate. See Comm’r v. Nevius, 76 F.2d 109 (2d Cir.), rev’g 30 BTA 70, cert. denied, 296 US 591 (1935).

This material was not intended or written to be used, and cannot be used, to avoid penalties imposed under the Internal Revenue Code. This
material was written to support the promotion or marketing of the products, services, and/or concepts addressed in this material. Anyone to whom
this material is promoted, marketed, or recommended should be urged to consult with and rely solely on their own independent advisors regarding
their particular situation and the concepts presented here.
Transamerica Life Insurance Company, Transamerica Financial Life Insurance Company (collectively “Transamerica”), and their representatives do
not give tax or legal advice. This material is provided for informational purposes only and should not be construed as tax or legal advice. Clients and
other interested parties should be urged to consult with and rely solely upon their own independent advisors regarding their particular situation and
the concepts presented here.
Although care is taken in preparing this material and presenting it accurately, Transamerica disclaims any express or implied warranty as to the
accuracy of any material contained herein and any liability with respect to it. This information is current as of January 2013.
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